Introduction
Whistleblowing has been usefully defined by consumer activists in the US 2 as: …an act of a man or woman who, believing that the public interest overrides the interest of the organization he serves, blows the whistle that the organization is (involved) in corrupt, illegal, fraudulent or harmful activity." Although the definition was provided some considerable time ago it is still highly relevant to the position in the United Kingdom. Employment legislation 3 sets out the framework in which employees or workers who believe they have been badly treated because they have made a complaint about the behaviour of their employer can have their rights protected.
4
Consideration of these rights by a judicial body is normally triggered when an employee formally seeks a remedy or redress from an employment tribunal for harm or damage he or she has suffered in this context. 5 Accordingly where an employee is harmed because he has blown the whistle (and made a protected disclosure) he or she will have a claim for victimisation.
6

Legal Framework
The legal rules dealing with protection for whistleblowing are relatively clear but, because of closely defined threshold requirements in the legislation are, not exactly straightforward. The range of workers covered by the legislation is broad but the 2 Nader, R Petkas, P J and Blackwell, K Whistleblowing (1972) . Penguin Group (USA) quoted in Rongine, N M Toward a Coherent Legal response to the Public Policy Dilemma Posed by Whistleblowing. American Business Law Journal, Summer (1985) , Vol. 23. Issue 2, p 28. 3 Public Interest (Disclosure) Act 1998 as amended 4 The rubric of PIDA is: an Act to protect individuals who make certain disclosures of information in the public interest; to allow such individuals to bring action in respect of victimisation; and for connected purposes. 5 An employee would expected to raise the matter as a grievance internally before bringing a case to an employment tribunal 6 The scope of the Act is wide with no qualifying periods of continuity of service needed or age limits applied to restrict the application of its protection (section7).
nature of permitted disclosures is closely defined. Also evidential requirements relating to a public interest element in the disclosure and a causative link between the disclosure and subsequent victimisation can complicate things further for a claimant, as will be seen.
Coverage of legislation
The laws apply to employees and agency workers. 7 Workers who raise concerns about bullying and harassment by work colleagues are also protected provided they fall within the definition of a worker provided by section 230(3) of the Employment Rights Act 1996 (ERA). 8 However, it is important to note that the protection of the Act is not limited to those covered by the definition of workers set out in ERA as the following quote outlines: "Whistleblowing protection covers all 'workers'. This term is given a special, extended meaning for the purposes of the whistleblowing regime, which is wider than the general definition contained in section 230 of ERA 1996…" The ERA defines two sorts of worker for the purpose of the Act (a) an individual who has entered into, works under or has worked under a contract of employment and (b) an individual who has entered into or works under or worked under any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual. Winkelhof was a solicitor who contended that she was ejected from the firm after blowing the whistle on them while working in Tanzania. The Court of Appeal 13 held that the claimant could not pursue a whistleblowing claim because she was a limited liability partner and they were not workers for the purposes of PIDA. 14 The Supreme Court 15 on appeal overturned the earlier decision by a majority of 3 out of 5. Lady
Hale stated that; 16 "it is common ground that the appellant worked under a contract personally to perform any work or services. It is now common ground that she provided those services for the LLP. It is also now common ground that the LLP was not her 'client or customer.' The Court of Appeal accepted that there was a 'powerful case' that the definition was satisfied. How then can it be said that she was not a 'worker' for this purpose?" She went on to conclude that " In my view, the appellant clearly is a 'worker' within the meaning of section 230(3)(b) of the Employment Rights Act 1996 and entitled to claim the protection of its whistle-blowing provisions." 17 This decision will particularly impact on the businesses that provide professional services and set themselves up as limited liability partnerships e.g. law and accountancy firms, consultancies and investment firms. These organisations will as a result of this decision have to review and clarify their working arrangements and consider the potential legal liability for the broad definition of 'workers' they employ. 
Qualifying disclosures
Qualifying disclosures under the Public Interest Disclosure Act 1998 (PIDA) are disclosures of information which a worker reasonably believes has happened, is happening or will happen in the future. 20 The belief does not have to be correct, but the belief must be 'in the public interest.' 21 There are various threshold requirements set out in the legislation which need consideration prior to considering the victimisation rules. First it is necessary to identify what are qualifying disclosures.
Disclosures that qualify for protection are (1)… any disclosure of information which, in the reasonable belief of the worker making the disclosure, tends to show one or more of the following (a) that a criminal offence has been committed, is being committed or is likely to be committed (b) that a person has failed, is failing or is likely to fail to comply with any legal obligation to which he is subject (c) that a miscarriage of justice has occurred, is occurring or is likely to occur, (d) that the health or safety of any individual has been, is being or is likely to be endangered (e) 18 Introduced by section 20 (7) of the Enterprise and Regulatory Reform Act 2013 (ERRA) 19 Even if the workers chosen do not fall within the definition of 'worker' included in section 230 of ERA 1996 20 It applies whether or not the information is confidential and whether the malpractice is occurring in the UK or overseas.
that the environment has been, is being or is likely to be damaged, or (f) that information tending to show any matter falling within any one of the preceding paragraphs has been, is being or is likely to be deliberately concealed. 22 So a fairly broad range of disclosures are protected extending to; breaches of health and safety law, environmental issues and other legal issues including miscarriages of justice. It covers a wide class of information, applying to most malpractice and it does not matter whether the person to whom the disclosure is made is already aware of the information. 23 There are two types of disclosure that are acceptable under the Act.
These are regulatory and wider disclosures and a review of both types follows.
Regulatory disclosures
If workers for whatever reason cannot go to their employer with the disclosure first they should contact a prescribed person or body. The barriers to a successful internal whistleblowing programme are: a lack of trust in the internal system: misplaced loyalty to the employer, fear of retaliation by management and peers etc. In Goode v
Marks and Spencer plc. 24 the employee's disclosure about a change in the employer's redundancy procedure was not protected. This was because his disclosure to the line manager was not in the same form as that which went to the Times newspaper 25 and there was no illegality in the employer's actions. The EAT upheld this decision.
However, exceptionally serious information can be disclosed externally without first making an internal complaint. Commercial organisations should not rely on confidential information clauses in contracts of employment to prevent workers from making disclosures externally.
These are unenforceable if the worker makes a protected disclosure and if the employer seeks to enforce them it could amount to an unlawful detriment against the worker.
The Act makes special provision for disclosures to prescribed persons. 27 These prescribed persons are regulators such as the Health and Safety Executive, the Inland
Revenue and the Financial Services Authority. Such disclosures are protected where the whistleblower meets the tests for internal disclosures. This relates to whether the concern had been raised with the employer. If so the tribunal will consider whether any whistleblowing procedure in the organisation was or should have been used. A qualifying disclosure made internally to an employer or other reasonable person is protected. This low threshold is intended to encourage disclosures to be made internally with the expectation that employers will address the issue to which the disclosure relates.
Wider disclosures
Wider disclosures (e.g. to the police, the media, MPs, consumers and non-prescribed regulators) are protected if, in addition to the tests for regulatory disclosures, they are reasonable in all the circumstances and are not made for personal gain.
A wider disclosure must also fall within one of four broad circumstances to trigger protection. These are that (a) the whistleblower reasonably believed he would be victimised if he had raised the matter internally or with a prescribed regulator; or (b) there was no prescribed regulator and he reasonably believed the evidence was likely to be concealed or destroyed; or (c) the concern had already been raised with the employer or a prescribed regulator; or (d) the concern was of an exceptionally serious nature. The reasonableness of the whistleblower's behaviour will also be relevant here to determine if acting within the legal rules as the following quote suggests:
"Additionally for these public disclosures to be protected, the tribunal must be satisfied that the particular disclosure was reasonable. In deciding the reasonableness of the disclosure, the tribunal will consider all the circumstances, including the identity of the person to whom it was made, the seriousness of the concern, whether the risk or danger remains, and whether the disclosure breached a duty of confidence which the employer owed a third party. Where the concern had been raised with the employer or a prescribed regulator, the tribunal will also consider the reasonableness of their response. " were that the claimant was a director of the Mayfair office of a global firm of estate agents. He reported that he believed his employer was deliberately misstating £2-3 million of actual costs and liabilities through its office and departmental network. He argued that the consequence of the employer's alleged conduct was that 100 senior managers received lower bonuses than they might otherwise have received, thereby increasing the employer's profitability. He was subsequently dismissed and brought a claim for automatic unfair dismissal for having made a protected disclosure.
The employment tribunal upheld Mr Nurmohamed's claim that he had made a protected disclosure. They found that the disclosure was in the public interest since his allegations covered the interests of around 100 senior managers and this was, in the Tribunal's view, a sufficient proportion of the public to satisfy the test.
The respondent appealed to the EAT but, the appeal was rejected. The EAT decided that in Mr Nurmohamed's case, the public interest test was met, even though the majority of the evidence showed that he had acted for his own personal gain.
However, he did have other colleagues' interests in mind and thus the EAT concluded the public were affected. The EAT also found that the public interest test can be satisfied even if the basis for the public interest disclosure is wrong and/or there is no actual public interest in the disclosure, provided the employee's belief that the disclosure was made in the public interest, is objectively reasonable. breach as being the subject of a 'protected disclosure' under whistleblowing legislation unless the disclosure relates only to an employee's own contract of employment and has no implications beyond that.
Good Faith
Section 18 of the Enterprise and Regulatory Reform Act 2013 removed the requirement in PIDA that a worker or employee must make a protected disclosure 'in good faith'. The rationale for this is that if the public interest is served by disclosures, it doesn't matter what motivation a worker has in making them. 35 This could lead to the somewhat peculiar outcome that disclosures made purely out of malice, or with the intention of personal gain will be protected provided, they are reasonably believed by the claimant to be in the public interest. 36 However, tribunals will have the power to reduce compensation by up to 25% for a detriment or dismissal of a worker relating to a protected disclosure that was not made in good faith. 36 E.g. Chesterton Global v Nurmohamed UKEAT/0335/14/DM 37 The need for good faith is paramount. under French law and employees cannot be sanctioned, dismissed or be subject to direct or indirect discriminatory measures (especially concerning salary, training, reclassification or appointment) for reporting in good faith suspected wrongdoing by their employer. So any form of retaliation against an employee who has utilised a whistleblowing mechanism in good faith is deemed to be null and void. However, an exception to this legal principle is that an employee may face disciplinary action and even incur criminal liability should he or she report a violation in bad faith or with malicious intent. This is clearly a strong disadvantage to a person wishing to pursue a whistleblowing case in France. There are normally no criminal consequences for whistleblowers in the UK.
Victimisation
Whistleblowing in itself does not justify a legal claim by an employee and there can be no claim under PIDA unless the employer has victimised them after a protected disclosure has been made about them by an employee. 38 The victimisation rules dealing with inequality of treatment are set out under section 47B of the Employment Rights Act 1996 whereby: (1) Industries on mergers and acquisitions and he applied for it and was appointed. Bhatia had raised concerns about breaches of US and Australian stock exchange rules. He had raised these concerns internally and to the relevant investment bank that the information Sterlite Industries was supplying about a $5 million initiative for a proposed listing on NYSE was misleading and would breach its legal rules. This concern was then properly addressed. Bhatia subsequently raised a concern internally that the proposed dilution of equity in an Australian company, contrary to an understanding, would breach Australian legal rules. As a result of these concerns being raised the chairman of the company threw his digital diary at Bhatia and threatened to destroy him prompting, Bhatia to leave his employment. The employment tribunal awarded him £805,000 in compensation. The case went on appeal to the EAT 43 on the ground inter alia that the amount of the award was excessive. The EAT decided that the award of compensation would be set aside and the case was remitted to a differently constituted tribunal for the amount of Mr 
Post-termination whistleblowing
There was some doubt whether an employee could bring a claim after leaving their employment relating to disclosures during or after their employment 51 however, this uncertainty has been resolved in recent cases. In Woodward v Abbey National PLC
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Mrs Woodward was head of financial institutions for Abbey National plc for three years. She complained that after she had left her employment the company had subjected her to a detriment, contrary to section 47B of the ERA. This was because she had blown the whistle on various dubious financial practices undertaken while she was still an employee. She alleged that, since leaving the company the company had failed to provide her with a number of references that she had requested and failed to try to find her any alternative employment. The EAT considered the ERA and the discrimination legislation and concluded that although the language and framework were slightly different in each, they were all dealing with the same concept. Namely, to protect employees 'from detriment in retaliation or victimisation for his or her claim for discrimination or whistle-blowing. Given the legislation was dealing with the common theme of victimisation, it would be unusual if the same sort of act (posttermination) could be victimisation for one purpose but, not for another. Also, it said that it was absurd to limit victimisation to acts during an employment contract, as opposed to events after termination. 53 employer has the burden of proving that an alleged detriment was not on the ground of a protected disclosure, the employer must show that the alleged detriment was 'in no sense whatsoever' due to the protected act.
This decision was overturned by the Court of Appeal 62 which set out the correct causation test. They held that the test where a worker is alleging a detriment for whistleblowing is to decide whether or not the protected disclosure has materially influenced (in the sense of being more than a trivial influence) the employer's treatment of the individual. 63 The Court of Appeal went on to hold that the EAT was wrong to find that, in principle, the employer could be vicariously liable for the acts of victimisation of its employees in circumstances where the employees had committed no legal wrong.
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All these cases highlight the fact that for the disclosure to be protected it must have been a material reason for the detrimental behaviour and the behaviour complained of should involve a degree of illegality. Lastly the motive of the perpetrator of victimisation or his employer in victimising the worker is irrelevant.
Review of Whistleblower Claims
The organisation Public Concern at Work 65 recently carried out research into the outcome of employment tribunal claims involving whistleblowing between 2011 and 2013. These judgments were reviewed to determine the effectiveness of the whistleblowing law namely, the Public Interest Disclosure Act 1998. 66 Their key findings were that certain categories of workers were denied protection including;
GPs, foster carers, non-executive directors, volunteers and healthcare students. They also found that only 7 % of the claimants over the period that brought interim relief claims for unfair dismissal were successful.
Also the majority of claimants (56%) did not have legal representation and they had a much poorer success rate compared to those with legal representation. There was also brought by claimants in the private sector. 68 Regarding the basis for victimisation claims harassment was the most common concern in whistleblowing claims followed by concerns about work safety and financial malpractice. Finally over the period reviewed around £7.3 million was awarded to whistleblowing claimants. While these findings are in no way definitive covering a period of only three years they do help explain the nature and importance of these claims and support the underlying focus of this article. The SOX and Dodd-Frank whistleblower protections are particularly broad, encompassing adverse action taken even in minor part as a result of protected activity. 72 The Act requires board audit committees to establish procedures for hearing whistleblower complaints 73 The Act gives a whistleblower the right to a jury trial, bypassing months or years of administrative hearings.
traded companies for the first time. 74 The provisions of Sarbanes-Oxley made it illegal to discharge, demote, suspend, threaten, harass or in any manner discriminate against whistleblowers. 75 Federal whistleblower laws also prohibit retaliation against employees who participate in governmental or administrative investigations into potential workplace law violations even, if that employee did not initiate the complaint. Within this context, the statutes can take different approaches to protecting the worker. Other federal laws require the Secretary of Labor or other government officials to bring an action in a case of retaliatory discharge or discrimination against a whistleblower. 76 These acts do not allow the whistleblower to bring his (or her) own private cause of action.
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The Occupational Health and Safety Act of 1970 protects employees from retaliation as a result of reporting/investigating health or safety violations in the workplace.
Under section 11(c) of the OSH Act and other federal laws an employee has the right to raise safety-related questions and complaints on the job. An employee can discuss safety with other workers, ask his employer for information about potential hazards and complain about existing hazards to his employer, the Occupational Safety and Health Administration (OSHA) or another government agency. OSHA is an agency of the United States Department of Labor and has a similar role to that of the Health and 74 Section 806 75 The Act provided that criminal penalties of up to 10 years could be faced by executives who retaliate against whistleblowers. The Act also allows the Secretary of Labor to order a company to rehire a terminated employee without a court hearing. there is no case law to date concerning victimisation in the form of subjecting to a detriment but, the principle is firmly established that freedom of expression issues can arise in these cases as well as dismissal cases.
Conclusion
The UK is not alone in providing protection for whistleblowers however, it is at the forefront of victim protection. Legal provisions for the protection of whistleblowers can be found in dedicated legislation on whistleblower protection in other countries.
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Interestingly, a report in 2012 on the state of whistleblower protection in some of the world's richest countries found that Germany ranks amongst the worst at protecting whistleblowers alongside Argentina, Brazil, India, Indonesia, Italy, Mexico, Russia, Saudi Arabia and Turkey. 94 As the following quote suggests there is a long way to go before there is a universal protection applying: "currently, only six countries in
Europe have any type of dedicated whistleblower legislation United Kingdom (UK), Norway, Netherlands, Hungary, Romania, and Switzerland. Of these six countries, only two, UK and Norway, have dedicated whistleblower protection laws that extend to all workers, in both the public and private sectors, including contractors and consultants."
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It is not clear how much protection is provided by Article 10 (of ECHR) to persons blowing the whistle within employment in the UK however, the following quote suggests not much. "It has been argued that the employment protections afforded by the right to freedom of expression are 'slim'... The focus in the protection of whistleblowers appears to be on the statutory rights provided by PIDA rather than human rights incorporated into domestic law by the HRA 1998."
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The following quote emphasises the differences between UK and US whistleblowing law: "…the American and British models of whistleblower law are very different with respect to what they protect, how they protect it, and the preferred avenue of reporting." 97 It is interesting to note that protection for whistleblowers in the US is dependent on one or more of a number of federal statutes and state law applying. 98 In contrast in the UK the law is largely contained in one statute.
The most important developments the UK in recent times are firstly, the Government introducing, for the first time, a public interest test into the PIDA. A worker will now have to show that he reasonably believed that the disclosure he/she was making was in the public interest. However, the courts have shown they will take a broad view of this term. The impact of the public interest test as an additional layer of complexity in these cases will be limited by the transfer of the requirement of good faith from the liability to the remedy stage of whistleblowing hearings. 99 Secondly, another important development is the increase in the protection for whistleblowers from bullying and harassment (particularly when perpetrated by co-workers) including the 
